UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LABORERS DI STRI CT COUNCI L OF
WASHI NGTON, D.C. AND VI CI NI TY,
et al.,
Plaintiffs,
v. . Givil Action No. 03-0959 (JR)
LABORERS' | NTERNATI ONAL UNI ON,

Def endant .

MEMORANDUM

Plaintiffs in this case are Laborers' District Counci
of Washington, D.C. and Vicinity ("WDC'), Building Construction
Laborers' Local Union No. 74 ("Local 74"), Road, Hi ghway and
Heavy Construction Laborers Union No. 456 ("Local 456"), and
seven officers of WDC who are al so menbers of Locals 74 or 456
They conplain that the decision of the defendant, Laborers
I nternational Union of North Anerica ("LIUNA"), to nmerge the WDC
with the Laborers' District Council of Baltinore ("BDC') and to
revoke the charters of Locals 74 and 456 (1) was in bad faith;
(2) violated union nenbers' freedom of speech and associ ati on;
(3) was an unlawful inposition of discipline; and (4) constituted
an unl awful trusteeship. On May 9, 2003, after hearing
plaintiffs' motion for prelimnary injunction, | declined to
grant affirmative relief but ordered the defendant to maintain

the status quo pending trial or other disposition on the nerits.



Now before the Court is defendant's notion for summary judgnent,
whi ch, for the reasons stated bel ow, nmust be granted.
Background

LIUNA is an international |abor organization that has
| ocal union and district council affiliates throughout the United
States and Canada. LIUNA s constitution provides for two types
of affiliated subordinate organizations: (1) |ocal unions, which
are primarily responsible for enforcing collective bargaining
agreenents, see Unif. Local Union Constitution of the LIUNA, art.
2, 8 2; and (2) district councils, which are primarily
responsi bl e for negotiating, bargaining for, and entering into
col | ective bargaining agreenents on behalf of affiliated |ocal
unions, see Unif. Dist. Council Constitution of the LIUNA, art.
2, 8§ 2.

At LIUNA"s 2001 international convention, Ceneral
President Terrence O Sullivan proposed, and the del egates
adopted, a resolution calling for each local union to increase
its market share in every sector in which it organizes by twenty
percent within five years. Follow ng the resolution's adoption,
LI UNA devel oped a reorgani zation plan, which proposed to nerge
WDC and BDC (to formthe Bal tinore/Washi ngton Laborers' District
Council), and to revoke the charters of Locals 74 and 456 (and
nmerge the locals, to forma new y-created, provisional |ocal

uni on, Local 657).



On January 15, 2003, O Sullivan issued a "Notice of
Hearing" to Locals 74 and 456, WDC and BDC, inviting all nenbers
and officers to attend a hearing before a panel of LIUNA s
General Executive Board ("CGEB") to consider the proposed
reorgani zation that would affect those entities:
[A] Hearing will be held before a Hearings Panel of the
LI UNA Ceneral Executive Board to consider a
Reor gani zati on Proposal submtted by Vice President and
Regi onal Manager Dennis L. Martire. The Proposa
I ncl udes two aspects:
1. To nerge the Laborers' District Counci

of Washington, D.C. and Vicinity into the
Baltinore, Maryland Laborers' District

Council, to be renaned the
Bal ti nor e/ WAshi ngt on Laborers' District
Counci | ; and

2. To nerge Local Unions 74 and 456 into a
new Local Union that will include the
jurisdictions of both Local Unions.

The purpose of the proposed reorgani zation is to
provide the nost efficient and productive structure
possi bl e to increase our share of the work in this
single nmetropolitan area. It is anticipated that the
reorgani zation will result in better services, nore

j obs for our nenbers, and greater resources for

i ncreasi ng our market share.?

The notice also set forth the rules of procedure for the
hearing, and a summary of the reorganization plan and of the
reasons for the nerger and charter revocations, concluding:

that the Reorganization Plan, if accepted, will result
in stronger and nore effective representation for our

menbers throughout the netropolitan areal[;] . . . wll
substantially inprove our ability to increase market
share[; will permt s]avings fromthe consolidations

[which can then] be directed to organizing, target
funds and/or other activities designed and proven to
i ncrease mar ket share and bargai ni ng power|[;]
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Letter fromO Sullivan, to Locals 74 and 456, WDC and BDC, dated
January 15, 2003, at 1.

The hearing was held before a GEB panel on January 28,
2003. Testinony was taken in support of and agai nst the proposed
merger. The panel held the record open for subm ssions until
February 7, 2003. By letter dated April 29, 2003, the plaintiffs
were provided with a copy of the hearing panel's report, which
recommended that the WDC be nerged with the BDC, and that the
charters of Locals 74 and 456 be revoked and the | ocals nerged
into a new provisional local union. The letter also inforned the
plaintiffs that the entire 15-nmenber CGEB had voted on April 12,
2003, to adopt the findings and reconmendati ons of the panel.
The hearing panel's report included these concl usions:

° “"that the cities of Baltinore, Maryland and

Washi ngton, D.C. function as a single netropolitan

area . . . [and njany signatory building and heavy

hi ghway contractors are interchangeable in either

city, fromlarger outfits . . . to smaller masonry

contractors”,;

° "the International Union and the Md-Atlantic
Region['s] devot[ion of] substantial resources to
assist the DDC. District Council and its Local

Unions to increase organi zing efforts [have net]
wi t h di sappoi nting results";

[Wwll r]educe[] adm nistrative costs, [resulting in]
greater efficiency . . . reduce[] working dues
structure; . . . [and nmake avail able more resources

and consolidated staff [that] can |ead to nore training
and work opportunities for our menbers.

Letter fromO Sullivan, to Locals 74 and 456, WDC and BDC, dated
January 15, 2003, at 4-5.



"the Washington, D.C. area' s narket share
continues to |lag substantially behind that of

ot her major urban areas in the Md-Atlantic Region
[and, W] hile exact market share figures are in
di spute, . . . the Laborers' experience in the
D.C. area has been a | ong and ongoi ng struggl e
merely to stay afloat wwth little forward
nmovenent. Even assum ng that the percentage may
have i nproved sonewhat in recent nonths,

overall share in this area remains marginal at
best";

"the D.C. District Council has been unable
effectively to fulfill its Constitutional duties
with respect to collective bargaining, policing
its jurisdiction, and enforcing its hiring hal
procedures[,] fail[ing] to renegotiate agreenents
with contractors, resulting in | aborers working
under expired and outdated agreenents, and, in
some cases, in contractors making fringe benefit
contributions in contravention of federal |abor

| aw';

"[t]he territorial jurisdictions of the two Local
Unions are identical[, although they differ] with
respect to the work jurisdictions granted to them
by their respective charters [and] in recent years
. . . many nenbers of Local Union 456 have been
enpl oyed on Local Union 74 jobs";

"[c]onsolidation of the [WDC and BDC] wi ||
necessarily elimnate the substantial and
duplicate costs needed to support two separate
entities . . . [and, i]n addition to the
operational efficiencies and econom es which would
result fromthe nerger, it is estimated that a
significant one-time transfer of assets of over
$800, 000 woul d result fromcl osure of the [WDC
office; t]hese funds could then be nore
productively directed to support organizing,
training and other initiatives which nust be
inpl emented if an increase in market share is to
be achi eved”;

"t he proposed nerger of Local Unions 74 and

456 . . . would free up nore than one-half mllion
dollars in fixed assets and provi de approxi mately
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$200, 000 in increased funds avail abl e each year

for use in organizing, policing existing

contracts, servicing our nenbers, and increasing

LIUNA's market share in a nore efficient and

effective Local Union";

o "[t] he Reorganization Plan . . . is also likely to

result in greater administrative efficiency at

both the District Council and Local Union |evel

[with] nenbers in the area [being] better served

by a single, focused decision-nmaking authority in

a single location than by two separate authorities

wi th conpeting and/ or overl apping interests in

separate | ocations.”
Fi ndi ngs and Recommendati ons of the Hearings Panel, at 2-4. The
day after this letter was sent, April 30, 2003, plaintiffs sued
in this court for a prelimnary and permanent injunction to bl ock
the nerger of the district councils and revocation of the |ocals’
charters.

Analysis

Summary judgnent will be granted when “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Fed. R GCv. P
56(c). In ruling on a notion for sunmary judgnent, the Court
nmust draw all reasonable inferences in the nonnoving party’s

favor, and accept the uncontroverted evi dence of the nonnoving

party as true. See Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 255 (1986). However, in proffering evidence to defeat a

nmotion for summary judgnment, the nonnoving party cannot sinply
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rely on conclusory statenments or allegations. See Geene v.

Dalton, 164 F.3d 671, 675 (D.C. Cr. 1999). Rather, the
nonnmovi ng party nust cone forward with specific facts that, when
viewed in the context of the record as a whole, could reasonably
| ead a rational trier of fact to find for the nonnoving party.

See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S.

574, 587-88 (1986).
1. Bad Faith

It is well-established that "[a]n interpretation of a
uni on constitution rendered by officials of a |abor organization
is entitled to considerabl e deference by a review ng court and
shoul d not be overrul ed unless the court finds that the
interpretation was unreasonable or made in bad faith." Mnzillo

v. Biller, 735 F.2d 1456, 1458 (D.C. Cr. 1984); see also, e.q.

Local No. 48, United Bhd. of Carpenters and Joiners of Am V.

United Bhd. of Carpenters and Joiners of Am, 920 F.2d 1047, 1051

(st Cir. 1990). |In determ ning whether union officials
construction of the governing constitution is reasonable, factors
to be considered include

unanimty, timng, and transparency of deci sion-mnmaking
processes, the rationale underlying the interpretation,
subsequent approval by higher |egislative or decision-
maki ng bodi es within the union hierarchy, the

avai lability of denocratic processes to bring about an
appropriate anmendnent to the constitution, past
practices within the union, the |ikelihood that the
interpretation at issue would |l ead to a breach of
trust, support for the interpretation in case |aw, and



avoi dance of conflict between different provisions of
the constitution.

Nobl e v. Sonbrotto, 260 F. Supp. 2d 132, 136 (D.D.C. 2003)

(citing Monzillo, 735 F.2d at 1458 (directing district court to
consider timng and secrecy of Board interpretation of
constitution, and subsequent convention resolution ratifying
union's interpretation)). The critical question in evaluating
t he reasonabl eness of a union's decision is "whether there was
arguabl e authority for the officer's act fromthe officer's

viewpoint at the tinme." Stelling v. Int'l Bhd. of Elec. Wrkers,

Local Union No. 1547, 587 F.2d 1379, 1389 n. 10 (9th Cir. 1978)

(internal quotation marks and citation omtted). "If this query
is answered in the affirmative, further judicial scrutiny of the
deci sion, absent bad faith, is foreclosed.” Local 48, 920 F.2d
at 1052. "[B]lad faith in ordering a nmerger can be found on
evi dence that union officials acted contrary to the
international's best interests, out of self-interest, or in an
unconsci onabl e or outrageous way." 1d. at 1055.

Plaintiffs' assertion of bad faith conpl ai ns of
i nadequate notice of the reasons for the reorganization,
rendering them "unabl e to adequately respond at the hearing,"”
Pls." Qpp'n, at 30; the union's reliance on "untrue, inaccurate
or unsupported" facts, id.; and Martire's use of the

reorgani zation plan as "pretext" to enable him"to punish the WDC



and its constituent locals [and to] enable[] Martire to avoid
explaining his failure to successfully organi ze new contractors
in the Metropolitan Washi ngton region.” |d.

The first of those assertions is belied by the record.
Plaintiffs were provided notice of the January 28, 2003 hearing
by letter dated January 15, 2003, and told specifically that the
hearing topic was to be the reorgani zation plan submtted by
Martire. The notice also inforned the plaintiffs that the plan
i ncl uded the proposed nerger of the WDC and BDC into the
Bal ti nor e/ Vashi ngt on Laborers' District Council, and merger of
Locals 74 and 456 into a new | ocal union, and explained that the
pur pose of the proposed reorgani zation was "to provide the nost
efficient and productive structure possible to increase [the
mar ket] share of the work” in the Washington/Baltinore
metropolitan area. Plaintiffs were invited to attend the
hearing, and to present testinony in support of or against the
proposal (the record shows that at |east one plaintiff, Herman
Sykes, took advantage of this opportunity and testified at the
hearing). At the hearing itself, extensive testinony was
provi ded which reveal ed the asserted reasons for the
reorgani zation, and the hearing record was |left open for ten days
after the hearing so that plaintiffs had the opportunity to

suppl emrent the record as they deemed appropri ate.



Plaintiffs' second assertion, that there were flaws in
the data and statistics on which the hearing panel's findings
were made, is beside the point. The question of whether the
reorgani zati on plan was "wi se, or well-advised, or ultimately
correct” is not before this Court. Local 48, 920 F.2d at 1053.
For the sane reason, plaintiffs' efforts to underm ne the

concl usi ons of the hearing panel by, inter alia, challenging the

net hodol ogy used to determ ne narket share statistics for the
Washi ngton/Bal ti nore regions, are unavailing. "[T]he general
reasonabl eness of the nerger decision is not a matter for
judicial review; r]lather, the plaintiffs nust show that the
order was unreasonable in a special sense, nanely, that the order
totally | acked any plausi bl e foundati on and was, therefore,
unconsci onabl e or outrageous." [d. at 1054. Plaintiffs have
nei t her adduced evi dence nor pointed to anything of record
indicating that the GEB s reorgani zati on decision was so
unreasonable that it totally | acked any plausible foundati on.
The record i ndeed shows that the extensive findings of the
hearing panel in support of the reorgani zati on are consi stent
with the goal of the 2001 Convention to have |ocal unions
increase their market shares in every organizing sector. "Once
the International has given a reasoned and founded expl anation
for the nerger, judicial inquiry into the decision's

reasonabl eness as a telltale for bad faith nust end.” 1d. The



Court finds that the proffered reason for the adoption of the
reorgani zati on plan was reasonabl e.

Finally, the Court is unpersuaded by plaintiffs
assertion that the reorganization was a pretext to enable Martire
to avoid explaining his failure to successfully organize new
contractors in the Metropolitan Washi ngton region, or that it
resulted fromMartire's desire to punish the WDC and its
constituent locals. This is speculative, conclusory argunent,
and it is conpletely unsupported. There is no evidence, for
exanple, that Martire received or will receive "the type of
personal benefit required for a finding of bad faith, such as a

nonet ary i nducenent or exchange."” Mason Tenders Local Union 59

v. Laborers' Int'l Union of NN Am, 924 F. Supp. 528, 548

(S.D.N Y. 1996) (citing Local 48, 920 F.2d at 1055 (stating that
personal financial gain is the type of self-interest establishing
that a union official acted in "bad faith")). Even if plaintiffs
had nade a showing that Martire proposed the reorgani zation plan
out of aninus toward them such a showi ng was cured by the
hearing panel's extensive findings in support of its
reconmendati on to adopt the plan, and the GEB' s unani nous
fifteen-nenber vote to adopt this recommendati on.

The Court finds no evidence of bad faith. It is
conceded that the del egates of the 2001 convention adopted

General President O Sullivan's proposed resolution "calling for



each local union to increase its market share in every sector in
which it organizes by 20% w thin the next five years.”" Pls.’
Qop' n, at 4. Mreover, LIUNA's interpretation that its
constitution vests the GEB with the authority to nmerge district
council s and revoke | ocal union charters is facially reasonable
and deserving of deference. According to the LIUNA Constitution,
"[t] he suprene authority of the International Union

reside[s] in the nenbers in Convention assenbl ed through
representatives of their own choosing, by election of delegates.”
LIUNA Int'l Union Constitution, art. I, 8§ 2. Between
Conventions, this authority resides in the General Executive
Board. 1d. The LIUNA Constitution vests the GEB with the
authority to, "[u]pon notice and after hearing . . . revoke,
consol i date or anmal gamate the charters of Local Unions, District

Councils, or other subordinate bodies and to define or revise

their craft or territorial jurisdiction." |[d., art. VIII

§ 2(g).?

2Contrary to plaintiffs' assertions, art. IX, 8 5 of the
LI UNA Constitution is inapplicable here because this section

applies "[w] hen any subordinate body . . . fails, neglects or
refuses to conformto or conply with a decision or order of the
[GEB] or of the General President." Article Il, 8§ 3(f) of the

Uni form Local Union Constitution is also inapplicable, as it
applies to the voluntary surrender of a |ocal union charter.
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2. Freedom of speech and associ ation

Plaintiffs next claimthat the reorganization plan
violated rights of freedom of speech and associ ati on guarant eed
to themby 8§ 101 of the Labor-Managenent Reporting and D scl osure
Act of 1959 (codified as anended at 29 U . S.C. § 401 et seq.)
("LMRDA"), because nenbers of Locals 74 and 456 were not all owed
to vote on the reorganization. Section 101(a)(2) of the LMRDA
guar ant ees every nmenber of a | abor organization the "right to
nmeet and assenble freely with other nenbers; and to express any
vi ews, argunents, or opinions . . . ." 29 U S C 8§ 411(a)(2).
Mor eover, section 101(a)(1) provides that

[e]very menber of a | abor organi zation shall have equal
rights and privileges within such organization to
nom nate candi dates, to vote in elections or
ref erenduns of the |abor organization, to attend
menber shi p neetings, and to participate in the
del i berations and voting upon the business of such
nmeeti ngs, subject to reasonable rules and regul ati ons
in such organi zation's constitution and byl aws.
ld. 8§ 411(a)(1l). However, this section "'"is no nore than a
command that nenbers and cl asses of nenbers shall not be

discrimnated against in their right to nom nate and vote.

Stelling, 587 F.2d at 1384 (quoting Cal hoon v. Harvey, 379 U.S.

134, 139 (1964)). Plaintiffs do not contend that they had a
right under the LIUNA constitution to vote on the reorganization
pl an, and indeed it appears quite clear that LIUNA has the power

to revoke the charters of |ocal unions without a vote by the



nmenbers of the affected |ocal unions. See LIUNA Int'l Union
Constitution, art. I, 8 2 & art. VIII, § 2(g), supra.

What plaintiffs do claimis that LIUNA violated § 101
by not allowing themto vote on the reorganizati on plan when

nmenbers of other simlar |ocal unions and district councils have

been permtted to vote. "[Section] 101(a)(1) provides that where
nmenber s el sewhere have been given the right to vote on an issue,
t he uni on nmay not unreasonably discrim nate agai nst nenbers in

the exercise of that vote." Johnson v. Kay, 742 F. Supp. 822,

827 (S.D.N. Y. 1990). The problemw th this assertion is that
plaintiffs have neither adduced evi dence nor pointed to anything
in the record that proves the major premse fromwhich it argues.
| nstead, what the record reveals is that the constitutional

requi renents of notice and hearing were satisfied in this case,
and that the consent of the plaintiffs was not required.

3. Unlawful inmposition of discipline

Plaintiffs next conplain that the reorganization plan
was an unl awful inposition of discipline taken in bad faith, in
viol ation of the LMRDA 8 609. This section provides that

[i]t shall be unlawful for any |abor organi zation, or
any officer, agent, shop steward, or other
representative of a | abor organization, or any enpl oyee
t hereof to fine, suspend, expel, or otherw se

di scipline any of its nenbers for exercising any right
to which he is entitled under the provisions of this
chapter.



29 U S.C 8§ 529. "'Dscipline' typically involves official union
conduct that has the purpose and effect of punishing a nmenber."

Gal ke v. Duffy, 645 F.2d 118, 120 (2d Cr. 1981). Section 609

protects union nmenbers, not union officers: "It is readily

apparent, both fromthe |anguage of [8§ 609] and fromthe

| egislative history of Title I, that it was rank-and-file union
menbers -- not union officers or enployees, as such -- whom
Congress sought to protect." Finnegan v. Leu, 456 U. S. 431,

436-37 (1982). Plaintiffs (all union officers) have not
responded to the defendant's argunent that 8 609 does not protect
union officers. This claimw |l be treated as abandoned.

4. Unlawful trusteeship

Plaintiffs assert, finally, that the reorganization
plan resulted in a "de facto" trusteeship over the WDC.
"' Trusteeshi p' means any receivership, trusteeship, or other
nmet hod of supervision or control whereby a | abor organization
suspends the autonony ot herw se available to a subordi nate body
under its constitution or bylaws.”™ 29 U S.C. § 402(h).
Plaintiffs argue that LIUNA has suspended the autonony of the
former WDC and "effectively placed [its affairs] in the hands of
LI UNA Regi onal Vice President Dennis Martire and his agents."
Pls." Opp'n, at 40.

The LMRDA and its regulations permt the appointnent of

officers of a newy nerged | abor organi zation until a regular



el ection can be schedul ed, see 29 CF.R § 452.14; Mason Tenders,

924 F. Supp. at 547. Such an appoi ntnment does not anmount to
continui ng supervision over the subordi nate body such as to

create a trusteeship. See Mason Tenders, 924 F. Supp. at 547.

Nor have plaintiffs adduced facts or pointed to record evidence
that would establish their claimthat the newly forned
Bal ti more/ WAshi ngt on Laborers' District Council is under LIUNA s
supervi sion or control.

No trusteeship has been established. The Court need
not exam ne whether LIUNA conplied with the constitutional and
statutory procedures necessary to inpose a valid trusteeship.

An appropriate order acconpanies this menmorandum

JAVES ROBERTSON
United States District Judge



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LABORERS' DISTRICT COUNCIL OF
WASHINGTON, D.C. AND VICINITY,
et al.,
Plaintiffs,
V. : Civil Action No. 03-0959 (JR)
LABORERS' INTERNATIONAL UNION,

Defendant.
ORDER

Having considered the defendant's motion for summary
judgment and the opposition thereto, it is

ORDERED that the motion for summary judgment [#13] is
granted. It is

FURTHER ORDERED that the stay [#10] previously ordered
is vacated. And it is

FURTHER ORDERED that this case is dismissed.

JAMES ROBERTSON
United States District Judge



